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ALEX ORNELAS,
Appellant.

Case No.
10879

)

BRIEF OF RESPONDENT

STATEMENT OF NATURE OF CASE

The appellant, Alex Ornelas waa_.convicted
of the crime of contributing to the jielinquency
of a minor. From this conviction hf appeals.

-1-

DISPOSITION IN THE LOWER COURT
The appellant was charged with contributing to the delinquency of a minor by hypodermically administering drugs to the complaining witness. The trial court found appellant
guilty of contributing to the delinquency of a
minor by taking her without the knowledge or
consent of the parents. Subsequently, the
court entered judgment imposing a sentence of
incarceration for six months, to be suspended
on condition that appellant be returned to the
Utah State Prison for parole violation. The
appellant was returned to the prison as a
result of that judgment.
RELIEF SOUGHT ON APPEAL
Respondent hereby concedes that the legal
arguments set forth in Points I and III of
appellant's brief are legally controlling and
are not subject to legal challenge by respondent. Respondent, therefore, submits that the
decision of the trial court should be reversed
and a ]udgment of acquittal granted.
STATEMENT OF FACTS
Respondent agrees essentially with the
statement of facts as presented in appellant's
brief. However, respondent takes exception to
the statement, on page 4 of appellant's brief,
to the effect that the white liquid alleged to
have been injected into Miss Palmer's arm cou~
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have been "sugar and water, or milk." The
record discloses the following testimony
concerning the white liquid:

Mr. Groussman:

Did you ever see what was
in the needle?

Miss Palmer:

What it looked like? Well,
it was just white. Liquid.

Mr. Groussman:

Did you see where it came
from?

Miss Palmer:

A red capsule.

(Tr .10)

The fact that the liquid came from a red
capsule was adequate evidence of the nature of
the liquid to raise an inference that it was a
drug that was injected into Miss Palmer. From
such an inference the court could have reasonably concluded that it was in fact a drug.
ARGUMENT
POINT I
THE VARIANCE BETWEEN THE COMPLAINT
AND THE FINDINGS OF FACT ARE OF A
MATERIAL NATURE WHICH ENTITLES
APPELLANT TO AN ACQUITTAL.

Appellant was accused of the crime of contributing to the delinquency of a minor by
"hypodermically administering drugs" to the
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complaining witness. The trial judge found
that appellant "took Wanda Palmer without the
knowledge or consent of the parents." (R.60)
The record is devoid of any proof that
appellant "took" Wanda Palmer, and in fact it
is difficult to correlate the language, "took
Wanda Palmer," to any offense prohibited by
statute. The only language that speaks of a
"taking" is that found in Utah Code Ann.
§ 55-10-80(3) (Supp. 1965) which makes any person guilty of a misdemeanor who:
• • • forcibly takes a child from, or
encourages him to leave the legal or
physical custody of any person, agency
or institution in which the child has
been legally placed for the purpose of
care • •
While it is possible that the findings of
fact of the trial judge referred to this section and the judge found appellant guilty of
a violation thereof, the word "took" is not
enough to show clearly if this was the section
referred to or if some other violation was
· referred to.
A further difficulty with the findings
of fact of the trial judge is the variance
between the findings and the violation charged
in the complaint. The complaint charged a
violation of Utah Code Ann. § 55-10-80(1) and
appellant was apparently found guilty of a
violation of § 55-10-80(3). Since there was
. t
no opportunity for appellant to defend aga1ns
the latter violation it would be palpably unfair to allow the conviction to stand. Utah
Code Ann. § 77-21-43 (4) (1953).
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The court's most recent pronouncement on
variance is the case of State v. Taylor~ 14
Utah 2d 107, 378 P.2d 352 (1963). In that
case the court concluded that the defendant was
guilty of some wrong but that the crime ascharged and relied upon for conviction was not
proved, At 14 Utah 2d 108 it is stated:
In a criminal proceeding it is not
sufficient to show me~ely that the.
accused has been dishonest, or that
he is a cheater, or otherwise of bad
character. He is entitled to be
charged with a specific crime so that
he may know the "nature and cause of
the accusation against him." And the
State must prove substantially as
charged the offense it relies upon
for conviction.
It is submitted, therefore, that the conviction of appellant should be reversed and an
acquittal entered on the charge for which he
was convicted.
POINT II
THE INCOMPLETE TRANSCRIPT SUBMITTED
BY THE TRIAL COURT IS INADEQUATE AS
A RECORD ON WHICH THIS COURT CAN
BASE A CONSIDERATION OF THE APPEAL.
Respondent agrees with the essential
points of appellant's brief in regard to the
incomplete transcript on which this appeal
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is based. Without a complete manuscript it
is impossible to be certain that appellant
was given a fair trial. Respondent submits
that appellant should be awarded a new trial
in which a complete transcript should be
required in order to insure that appellant
is awarded the' "fundamental principles of
liberty and justice which lie at the base
of ali our civil and political institutions.''
Palko v. Connecticut, 302 U.S. 319 (1937).
CONCLUSION
Respondent submits that the legal arguments set forth in Points I and III of
appellant's brief are legally controlling
and that appellant should have his conviction reversed and an acquittal entered.
Respectfully submitted,
PHIL L. HANSEN
Attorney General
LEROY S. AXLAND
Assistant Attorney General
Attorneys for Respondent
236 St~te Capitol
Salt Lake City, Utah
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